STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND

PROFESSI ONAL REGULATI ON,
Petiti oner,

CASE NO. 96-0939

VS.

PAUL E. DYKES, d/b/a PHCEN X
CORPORATI ON,
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RECOMVENDED ORDER

A formal hearing was conducted in this proceedi ng before Daniel Manry, a
duly designated Hearing Oficer of the Division of Adm nistrative Hearings, on
May 30, 1996, in Olando, Florida.

APPEARANCES

For Petitioner: Donna Bass, Senior Attorney
Depart nment of Business
and Prof essional Regul ation
Di vi sion of Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-0750

For Respondent: Paul E. Dykes, pro se
3427 Leenore Pl ace
Post O fice Box 682041
Ol ando, Florida 32802

STATEMENT OF THE | SSUES

The issues for determ nation are whether Respondent violated Section
489.533(1), Florida Statutes (1995), 1/ by wilfully and deliberately
di sregarding or violating applicable building codes, abandoning a project, or
proceedi ng on a job wi thout applicable building departnent inspections; and, if
so, what, if any, penalty should be inposed.

PRELI M NARY STATEMENT

Petitioner filed an Adm nistrative Conpl ai nt agai nst Respondent on
Sept ember 15, 1993. Respondent tinmely requested a formal hearing.

At the formal hearing, Petitioner presented the testinony of two w tnesses
and subnmitted five exhibits for adm ssion in evidence. Respondent presented the
testinmony of three witnesses and submitted two exhibits for admi ssion in
evi dence.



The identity of the witnesses and exhibits, and the rulings regardi ng each
are set forth in the transcript of the formal hearing filed with the undersigned
on June 12, 1996.

Petitioner tinmely filed its proposed reconmended order ("PRO') on June 21
1996. Respondent tinely filed his PRO on July 19, 1996. Proposed findi ngs of
fact in the parties' PROs are addressed in the Appendix to this Recommended
O der.

FI NDI NGS OF FACT

1. Petitioner is the governnental agency responsible for issuing |icenses
to electrical contractors. Petitioner is also responsible for regulating the
practice of electrical contracting on behalf of the state.

2. Respondent is licensed as an electrical contractor. Respondent hol ds
i cense nunmber ER 0011299.

3. On February 11, 1992, Respondent obtained pernit nunber E92-001706 to
performelectrical services in a residence |located at 2349 Ti ni an Avenue,
Ol ando, Florida 32812 (the "project"). The permt expired on August 12, 1992.

4. On February 11, 1992, Respondent conpleted the project, tel ephoned the
Orange County Buil di ng Departnent, and requested a "final" inspection for the
project. The inspector performed a "rough-in" inspection on February 12, 1992.
The project passed the "rough-in" inspection

5. The inspector did not performa "final inspection.”™ The inspector
determ ned that the project would not have passed a "final inspection.”

6. The inspector did not inform Respondent that he did not performa
"final inspection.” The inspector followed routine practice for residential
i nspecti ons.

7. Respondent did not follow up to make sure that the project passed fina
i nspection. Respondent does not routinely follow up on residential projects to
make sure that the final inspection is conpleted.

8. The project was not a large residential or commercial project. It was
a small residential project.

9. Respondent was |leaving the state permanently. This was the | ast
project he worked on before | eaving the state.

10. No final inspection was conpleted on the project. It is Respondent's
responsibility to make sure that a project passes final inspection

11. \When Respondent conpleted the project on February 11, 1992, Respondent
connected a distributing systemto wiring, an apparatus, or fixture w thout
obtaining witten perm ssion froman electrical inspector. Respondent |left the
state, did not performany other work on the project for 90 days and | onger, and
did not complete the project by obtaining a final inspection

12. The owners of the property hired another electrical contractor to
obtain the final inspection. The second contractor did not perform any
significant work on the project.



CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter and parties in this proceeding. The parties were duly noticed
for the formal hearing.

14. Petitioner has the burden of proof in this proceeding. Petitioner mnust
show by cl ear and convinci ng evidence that Respondent conmitted the acts all eged
in the Administrative Conplaint and the reasonabl eness of any penalty to be
i nposed. Ferris v. Turlington, 510 So.2d 292 (Fla. 1987).

15. Section 489.533(1) provides, in relevant part, that acts which
constitute grounds for disciplinary action include:

(i) WIfully or deliberately disregarding
and violating the applicable building codes
or laws of the state or any nmunicipality or
county thereof;

* * %
(p) Abandoning a project which the contractor
is engaged in or is under contractual obligation
to perform A project is to be considered
abandoned after 90 days if the contractor
term nates the project wthout just cause or
wi t hout proper notification to the prospective
owner, including the reason for termnation
or fails to performwork w thout just cause for
90 consecutive days.

* * %
(r) Proceeding on any job w thout applicable
| ocal building departnment permts and inspection

16. Respondent did not violate Section 489.533(1)(i). Petitioner failed to
show by clear and convincing evidence that Respondent's failure to obtain a
final inspection was wilful and deliberate.

17. Respondent did not wilfully or deliberately disregard applicable
bui | di ng codes. Respondent nade a good faith attenpt to conply with applicable
bui | di ng codes by obtaining a "final inspection.” Respondent telephoned the
bui | di ng departnent, requested a final inspection, and reasonably believed that
t he project had passed final inspection

18. Respondent did not violate Section 489.533(1)(p). Respondent did not
abandon the project. Respondent reasonably believed that the project was
conpl eted satisfactorily. Respondent's reasonable belief that the project had
been conpl eted, passed "final inspection,” and his subsequent failure to
continue work on the project did not constitute abandonnment of the project.

19. Respondent violated Section 489.533(1)(r). Respondent conpleted the
project without obtaining a final inspection. A contractor nust nake sure that
the work he or she conpletes passes final inspection

20. Section 489.533(2) authorizes the Electrical Contractors' Board (the
"Board") to inmpose a variety of penalties on Respondent including reprimnd,
fine, suspension, and revocation. Section 489.533(3) directs Petitioner to
follow the disciplinary guidelines established by the Board in Florida
Adm ni strative Code Rules 61G6-10.001-10.003. 2/ 21. Rules 61G6-10.001 and



61G6- 10. 002 prescribe disciplinary guidelines for violations of Section
489.533(1). Rule 61G5-10.001(9) lists penalties ranging froma reprimand to a
$1,000 fine and suspension for a violation of Section 489.533(1)(i). Rule 61G6-
10.001(16) lists penalties for a violation of Section 489.533(1)(p) that range
froma $500 fine to one year suspension

22. Respondent's rules list no penalties for a violation of Section
489.533(1)(r). However, Rule 61G5-10.001 authorizes the Board to issue a letter
of gui dance where appropri ate.

23. Rule 61G5-10.003 authorizes Petitioner to deviate fromits
disciplinary guidelines if Petitioner shows by clear and convincing evi dence
that aggravating or mitigating circunstances exist to support such a deviation
Petitioner failed to show the exi stence of aggravating circunstances within the
meani ng of Rule 61G 10.003. Respondent showed the existence of mitigating
ci rcunst ances including: the lack of severity of the offense; the | ack of
egregi ous harmto the consuner or the public; and the [ ack of previous offenses
or disciplinary history involving Respondent.

24. An agency may not exercise discretion that is inconsistent with an
existing rule. Section 120.68(12)(b). An agency's nodification of a rule using
unpronul gated policy that departs fromthe nmeaning of the rule is "forbidden" by
Section 120.68(12). University Community Hospital v. Department of Health and
Rehabi litative Services. Lakel and Regi onal Medical Center, Inc. v. Departnent of
Heal th and Rehabilitative Services, 610 So.2d 1342, 1345 (Fla. 1st DCA 1992).

RECOMVENDATI ON
Based upon the foregoing Findings of Fact and Conclusions of Law, it is
RECOMVENDED t hat Petitioner enter a Final Oder finding Respondent not
guilty of violating Sections 489.533(1)(i) and (p), guilty of violating Section
489.533(1)(r), and inposing no penalty except a |letter of guidance.

RECOMVENDED t his 14th day of August, 1996, in Tall ahassee, Fl orida.

DANI EL MANRY, Hearing O ficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the

Di vision of Admi nistrative Hearings

this 14th day of August, 1996.
ENDNOTES

1/ Al chapter and section references are to Florida Statutes (1995) unless
ot herw se st at ed.

2/ Unless otherwi se stated, all references to rules are to rules pronmulgated in
the Florida Adnministrative Code effective on the date of this Reconmended Order



APPENDI X

Petitioner's Proposed Findings of Fact

1.-5. Accepted i n substance

6. Rej ected as not supported by credi bl e and persuasive evi dence
7. Rej ected as recited testinony

8.-13. Accepted in substance

14. Rej ected as not supported by credi bl e and persuasive evi dence
15.-16. Accepted in substance

17. Rej ected as not supported by credi ble and persuasive evi dence
18. Accepted i n substance

Respondent' s Proposed Fi ndi ngs of Fact

Respondent' s proposed findings 1-4 are part of the Pretrial Stipulations
5.-7. Accepted i n substance
8.-12. Rejected as recited testinony

COPI ES FURNI SHED:

Ms. |Ila Jones, Executive Director
Board of Electrical Contractors
Depart nment of Busi ness and

Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Mbnroe Street
Tal | ahassee, Florida 32399-0792

Lynda Goodgane, General Counse
Depart nment of Busi ness and
Pr of essi onal Regul ati on
Nort hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Donna Bass, Senior Attorney
Depart nment of Busi ness and
Pr of essi onal Regul ati on
Di vi sion of Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-0750

Paul E. Dykes, pro se
3427 Leenore Pl ace

Post O fice Box 682041
Ol ando, Florida 32802



NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at |east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



